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DETAILED ACTION 
Status of Claims 

1 . Due to communications filed 12/20/00, the following is a non-final first 
office action. Claims 1-5 are pending in this application and have been examined 
on the merits. 

Claim Rejections - 35 USC § 101 

2. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or 
composition of matter, or any new and useful improvement thereof, may obtain a patent 
therefor, subject to the conditions and requirements of this title. 

3. Claims 1-5 are rejected under 35 U.S.C. 101 because the claimed 
invention is directed to a non-statutory subject matter. 

The basis of this rejection is set forth in a two-prong test of : 

(1 ) whether the invention is within the technological arts; and 

(2) whether the invention produces a useful, concrete, and tangible 

result. 

For a claimed invention to be statutory, the claimed invention must be ( 
within the technological arts. Mere ideas in the abstract (i.e., abstract idea, law 
of nature, natural phenomena that do not apply, involve, use, or advance the 
technological arts fail to promote the "progress of science and the useful art" (i.e., 
the physical sciences) as opposed to social sciences, for example) and therefore 
are found to be non-statutory subject matter. For a process claim, the recited 
process must somehow apply, involve, use, or advance the technological arts. 
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In the present case, claim 1 is directed to a method for creating a sales 
model for a plurality of products, Claim 1 recites the steps of "creating a plurality 
of demand groups...", "creating a sales model...", and "creating a market share 
model". These steps do produce a useful, concrete and tangible result, however, 
these steps represent mere ideas in the abstract since they do not include 
computer means or software embodied on a tangible medium to help perform the 
steps of this claim. Since no computer means or software embodied on a 
tangible medium do not exist, claim 1 and the claims that depends from it (claim 
2) is found to be non-statutory. 

In the present case, claim 3 is directed to an econometric engine for 
modeling sales as a function of price. Claim 3 recites "an imputed variable 
generator" and "a coefficient estimator coupled to the imputed variable generator, 
and wherein imputed variables generated by the variable generator are used by 
the coefficient estimator to create a sales model". However, these claims are 
directed towards software, which alone is not statutory. In order to be statutory, 
this software must be embodied on a tangible medium. Since no software 
embodied on a tangible medium exist, claim 3, and all claims that depend form it 
(claims 4 and 5) are non-statutory. 

Claim Rejections - 35 USC § 112 
4. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 



Application/Control Number: 09/741,956 
Art Unit: 3623 



Page 4 



5. Claim 3 is rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

The preamble of claim 3 recites "...modeling sales as a function of price". 
However, the steps of the claim do not produce a model as a function of price. 
The claim is therefore indefinite since "...modeling sales as a function of price", 
is not further defined by the claim, and one of ordinary skill in the art would not be 
reasonably apprised of the scope of the invention. Because the term 
"...modeling sales as a function of price" is used and not further described, the 
entire claim and the scope of the invention unclear. 

Claim Rejections - 35 USC § 102 

6. The following is a quotation of the appropriate paragraphs of 35 
U.S.C. 102 that form the basis for the rejections under this section made in this 
Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 
122(b), by another filed in the United States before the invention by the applicant for patent or 
(2) a patent granted on an application for patent by another filed in the United States before 
the invention by the applicant for patent, except that an international application filed under 
the treaty defined in section 351 (a) shall have the effects for purposes of this subsection of an 
application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

7. Claims 3-5 are rejected under 35 U.S.C. 102(e) as being anticipated by 
Chavez et al (US 6,684,193). 

As per claim 3, Chavez et al discloses: 
A imputed variable generator, (col. 8, lines 22-27, [consumption 
distribution imputed {inferred} from components]); 
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A coefficient estimator coupled to the imputed variable generator, and 
wherein imputed variables generated by the variable generator are used by the 
coefficient estimator to create a sales model, [col. 15,lines 6-14, [revenue 
coefficient]). 

Chavez et al does not specifically disclose the terms "variable generator" 
or "coefficient estimator", however, does disclose an engine (col. 18, lines 23-27) 
that produces the same results, and therefore represents the econometric engine 
that contains the "variable generator" and the "coefficient estimator". Therefore, 
the "variable generator" and the "coefficient estimator" are inherent with Chavez 
et al. 

As per claim 4, Chavez et al discloses: 

Wherein the imputed variable generator receives raw data, cleans the 
data and generates imputed variables, (Col. 20, lines 24-32, [filtering and then 
identifying variables]). 

As per claim 5, Chavez et al discloses: 

Wherein the coefficient estimator creates the sales model by creating a 
sales model for a demand group and creating a market share model for a product 
in the demand group, (col. 7, lines 8-19, [model where a demand for products is 
expressed], Col. 13, lines 28-43, [creating a model that includes lost market 
share]). 
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Claim Rejections - 35 USC § 103 

8. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for 
all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described 
as set forth in section 102 of this title, if the differences between the subject matter sought to 
be patented and the prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary skill in the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 

9. Claim 1 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Ouimet et al (US 6,078,893), and further in view of Garg, (US 6,044,357) 

As per claim 1 , Ouimet et al discloses: 

Creating a plurality of demand groups, wherein each demand group is a 
set of at least one product, and wherein at least one of the demand groups is a 
set of at least two products, (col. 5, lines 45-64, [shows demand is described for 
each item in a given group where the product is represented by the item, in this 
case, one of the demand groups being a set of at least two products is inherent 
since Ouimet et al discloses that "each item in a given group" implies that there 
are more than one items in a group since the sales of "one" item can depend 
upon the parameters of all the other items]); 

Creating a sales model for each demand group, (col. 6, lines 5-1 1 , [shows 
a one-dimensional demand model which scales the amount of sales]); 

Ouimet et al does not specifically disclose creating a market share model 
for each product in each demand group, however does disclose defining a new 
market model that represents and describes how the demand parameters are 
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expected to vary, where the demand parameters relate to the products in each 
demand group in col. 6, lines 17-25. 
However, Garg discloses: 

creating a market share model for each product in each demand group, 
(col. 5, lines 38-41 , [market share model to characterize the demand distribution 
for each brand, in this case the group is represented by the brand]). Garg 
discloses this limitation in an analogous art for the purpose of showing that 
market share models are used to set base stock levels for inventory 
management. 

It would have been obvious to one of ordinary skill in the art at the time of 
the applicant's invention to create a market share model for each product in each 
demand group with the motivation of providing a representation of how the 
demand distribution is represented through products. 

10. Claim 2 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Ouimet et al (US 6,078,893) as applied to claim 1 above, and further in view of 
Garg, (US 6,044,357), and further in view of Chavez et al (US 6,684,193). 

As per claim 2, both Ouimet et al and Garg fail to disclose collecting raw 
data; and generating imputed variables from the raw data, wherein the imputed 
variables are used to create the sales model, but Ouimet et al does disclose 
generating a sales model in Col. 6,lines 5-11. 

However, Chavez et al discloses: 
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collecting raw data; and generating imputed variables from the raw data, 
wherein the imputed variables are used to create the sales model, (Col. 20, lines 
24-32, [filtering and then identifying variables]). Chavez et al discloses this 
limitation in an analogous art for the purpose of identifying variables that go 
furthest in "explaining" the uncertainty in the particular variable of interest. 

It would have been obvious to one of ordinary skill in the art at the time of 
the applicant's invention to collect raw data; and generate imputed variables 
from the raw data, wherein the imputed variables are used to create the sales 
model with the motivation of producing a sales model with unused data. 

Conclusion 

1 1 . Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Akiba K Robinson-Boyce whose telephone 
number is 703-305-1340. The examiner can normally be reached on Monday- 
Friday 8:30am-5pm. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Tariq Hafiz can be reached on 703-305-9643. The fax 
phone numbers for the organization where this application or proceeding is 
assigned are 703-746-7238 [After final communications, labeled "Box AF"], 703- 
746-7239 [Official Communications], and 703-746-7150 [Informal/Draft 
Communications, labeled "PROPOSED" or "DRAFT"]. 
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Any inquiry of a general nature or relating to the status of this application 
or proceeding should be directed to the receptionist whose telephone number is 
703-305-3900. 

A. R. B. 

August 20, 2004 




